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SUMMARY OF ARGUMENT

Article 8, 8 2 of the Michigan Constitutigmohibits direct and indirect aid to any nonpublic

school, regardless of religious affiliation. The plain language of this constitutional provisio

which reflects the will of Michigan’s citizens, unambiguously prohibits the Legislature frg

appropriatingunds for the direct benefit of nonpublic schools, thereby making 8 152 of the S

Aid Act unconstitutional. Because Atrticle 8, 8 2 applies to all nonpublic schools withou rega

to religion, the Supreme Court’s decision in Trinity Luthe@urch of Columbia v Comeloes
not apply.
INTEREST OF AMICUS
The National School Boards Association (“NSBA”) represents state associations of sc

boards across the country, and the board of education of the U.S. Virgin Islands. NSBA repre

over 90,000 of the Nation’s school board members who, in turn, govern over 13,600Hochl s¢

districts that serve approximately 50 million public school studerg-percent of the elementary
and secondary students in the natid8BA believes that public funds raised by general taxatig
for education purposes should be administered efficiently by public officials, and that public fu

for elementary and secondary education should be spent only for public eddcation.

1 Counsel for a party neither authored this brief, either in whole or in part, nor made a mon
contribution intended to fund the preparation or submission of this brief.
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ARGUMENT

Article 8, 8 2of the Michigan Constitution Does Not Burden the Ee Exercise of
Religion, Because It Applies Uniformly to hNon-Public Schools

This case desnot present freexercise of religion issues. The First Amendment of the

United States Constitution state§dngress shall make no law respecting an establishment
religion, or prohibiting the free exercise therédS ConstAm I. (Emphasis added). Thmiform
state constitutional bar to public expendisfigg private education implicaseeitherthereligious
discrimination nor interference prohibited by the Free Exercise Clause.

Const 1963, art 8, § 2 prohibitgsublic monies or propertyfrom being ‘appropriated or
paid” to either “aid or maintain any private, denominational or other nonpublic . . . school,” or
support the . . . employment of any person at any such nonpublic school.” This provision fag
applies equally to secular and sectarian nonpublic schools. Sineghierburdensfavors nor
disfavors religioror its practicethe Free Exercise Clause of the United States Constitution is
implicated.

A. Article 8, § 2of the Michigan Constution Does Not Burden Religious Schools
More Than Other Private Schools

Many state constitutions hateo-aid” amendments proscribing onpublic support for
parochia) as opposed to secularjvate schoolsThose amendmentdearly statea state’s itent
to prohibit its funds from being used to support private educaticareligioushature See Joseph
P. Viteritti, Blaine's Wake: School Choice, the First Amendment, and State ConstitutionalLay
Harv.J.L. & Pub.Pol'y 657,659-60 (1998) Challengeso states’applicationof suchprovisions
to preventpublic dollarsfrom flowing to religiousinstructionare proceedinghroughstateand
federalcourts.The mainissueis whethersuchpreventionefforts violate the First Amendment

FreeExercise Clause.
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In Trinity LutheranChurchof Columbia,Inc.vComer _ US __ ;137SCt2012;198L
Ed 2d 551 (2017) the United States SupremeCourt struck down Missouri’s practice of

withholding direct paymentsof state funds to religious institutions
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the broader proposition that “state entities, in choosing how to provide education, may act
their legitimate concerns about excessive entanglement with religion, even though
Establishment Clause may not require them to do s@.” Id

Thereligiously neutraltermsof Const1963,art 8, § 2 areconstitutionalunderthe Locke
analysisgasilyclearingthejoints betweerthe EstablishmenClauseandthe FreeExerciseClause.
The prohibition on directingpublic moniesto non-public schoolsunderArticle 8, 8 2 appliesto
all nonpublic schools,both secularand religious. That critical distinguishingfeatureremoves
Article 8, 8 2from theFree Exercis€lausescrutiny asreligiousprivateschoolsarenot affected
by it anymare thanseculamprivateschools

B. Other State Courts HavAffirmed Religiously Neutral “NaAid” Provisions.

Other courts interpreting neutral state constitutiopabvisionslike Article 8, 8 2of
Michigan’s Constitutiorhave found them constitutionalbpund. That result should follow in the
present case.

In Bush v Holmes886 So2d 340 (FI Ct App, 20Q4Florida created a school voucher
program where students residing in public school distwdts low performance indicator=ould
choose to attend a public schaalth higher indicatorsor participating private schooFlorida
provided tuition assistance to those selecting a participating private school.

The legislation was challenged based on two stastitutional provisions: (1rticle 9,

8 6, requiring all income from the state school fund to sugmastic schools; and (d)s no-aid

provision, found afrticle 1, § 3. That provision states:

upon

the




peace or safety. No revenue of the state or any political subdivision
or agency thereof shall ever be taken from the public treasury
directly or indirectly in aid of any church, sect, or religious
denomination or in aid of any sectarian institution.
Fl Const at. 1, 8§ 3.
Relying heavily on Locke Daveysupra,the Florida Court of Appeals determined that the

state’sno-aid provisiondid not violate the federd&ree Exercise Clause. Bys




the Constitution because it did not place a substantial burden on the free exercise of religion and

would have violated thEstablishment fause without such an exclusion.)

Michigan’s constitutionalprovision prevents public moniém beingdisbursedo any
private school, regdtess of religious affiliation. It accordingly cannot bur@eryconstitutionally
protected right to freely exercise religibg attending or operating a private religious school. Al
private schools are treated similarly

This case presents a state constitutional provision, neutral on its face with respe
religion,whichfails to implicatethe“play in the joints” analysis applied in Locke, supra. Michigat
is not required under the Free Exercise Clause to fund private sectarian schools. In fact, e
Const1963,art 8, 8 2 only impacted sectarian schools, it likedtjil would notviolate the Free
Exercise Clause. Sezg., Eulitt, supra,386 F3d 344Ultimately, however, that issue is not before
this Court. Article 8, § Zpplies to all norpublic schoolsSection152bof the State School Aid
Act directly conflicts with that constitutional provisioand the Free Exercise Clause is no
implicated in any manner.

Il. States Have the Right to Define the

ct to
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Supreme Court has divested itself ofgdiction if a case is decided on independent state groun
Michigan v Long, 463 U%032, 1041103S Ct3469;77 L Ed 2d1201(1983)(“If the state court
decision indicates clearly and expressly that it is alternatively based on bona fide sep
adequate, and independent grounds, we, of couiBejolvundertake to review the decisio)).”
seealsoFox Film Corp vMuller, 296 US207, 21056 S Ct 183; 80 L Ed 15@8.935)(“where the

judgment of a state court rests upon two grounds, one of which is federal and the other nonf

arate,

pderal

in character, our jurisdiction fails if the nonfederal ground is independent of the federal ground

and a@equate to support the judgmynt

Consistent with these concepts, it necessarily follows that in its determination, this Court

has authority to consider Michigan’s own precedent and state interests with regard t

interpretation of Article 88 2 of its Constitution Thatpremise is reflected in Locke v Davey,

0 its

supra, in which the Court respected and upheld the State of Washington’s constitutipnal

prohibition of providing funds to students to pursue degrees that are “devotional in nature or

designed to induce religious faith.” 54®lAt 716 A key factor in that holding was the court’s
recognitionthat the Washington constitution did not violate the US Constitution, even thot
Washington’s constitution “draws a more stringent line than that drawn by the United St

Constitution,” noting that Washington has “historic and substantial state interest” in the ma
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The Neutrality of Michigan

10




irrelevant the number of parochial schools that might be affected by its providions.
Establishment Clause issues therefore arise from its application to MCL 388.1752b. Similarl
Free Exercise Clause violation results.

Article 8, 8§ 2of the Midiigan Constitution distinguishesnly public from nonpublic
schools for funding purposes, without singling out religious schools. That a substantial numb
religiousschoolamay be impacted by this religiousheutral constitutional provision’s effect upon
the State School Aid Actoes not suggest that free exercise of religion is being unconstitutiong

denied. Rather, Michigan’s Constitution re@si only that public educational funds be spent onl

y, N0

er of

ally

y

for public education. Religion is not a factor. Under those circumstances, no arguable

constitutional burdens upon religion exi&s the First Circuit has recognized, “The fact that thg
state cannot ietfere with a parent’s fundamental right to choose religious education for his or
child does not mean that the state must fund that choiceift,Buipra, 386 Bd at 354, citing
Maher v Roe432 US 464, 4757;97 SCt 2376;53 LEd 2d 4841977)

V. i
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In landmark decisions, it has affirmed “the importance of education in maintaining our b
institutions, and the lasting impact of its deprivation on the life of the child,” asserted |1
“education provides the basmais by which individuals might lead economically productive live
to the benefit of us all,” and recognized education’s “fundamental role in maintaining the fabr
our society.” Plyler v Doe, 457 US 202, 221; 102 S Ct 2382; 72 LEd 2d 786 (1982)

At the same time, it is webstablished that public education is a state and log
responsibility. US v Lopes14 US 549, 58681; 115 S Ct 1624; 131 LEd2d 626 (1995) it is
well established thaducation is a traditional concern of the Statdsitjng Milliken v Bradley
418 US717, 741742; 94 S Ct 3112; 41 L Ed 2d 1069 (19@Ap Epperson v Arkansa893 US
97; 89 S Ct 266; 21 LEd 2d 228968). From our nation’s birth, states, not the federa
government, have boenthe responsibility of financing, managing, and supporting publ
education, through locally chosen school boards thatrgayeir community schools. Public
education was omitted from those functions delegated to the new central government in an
to preserve a federal system of state sovereigns and to avoid a national governmdéstaSder,
Kern and M. David, Amecan Public School Layw8th Ed (Wadsworth Cengage Learning 2012
p. 119.

Indeed the United States Supreme Court has recognized that in Michigan, edigcaton
state function.” Milliken v Bradley418 US at794. The constitutionally expressed will of
Michigan’s citizens concerning the manner in which its public schools are funded is therefo

paramount importance.
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In Traverse City Sch Dist v Attorney Gener@a84 Mich 390, 405185 NW2d 9 (1971)
this Qourt established the following as the primary rule of constitutional interpretation:

A constitution is made for the people and by the people. The
interpretation that should be given it is that which reasonable
minds, the great mass of the people themselves, would give it. For as
the Constitution does not derive its force from the convention which
framed, but from the people who ratified it the intenbe arrive at

is that of the peopleand it is not to be supposed that they have
looked for any dark or abstruse meaning in the words employed, but
rather that they have accepted them in the sense more obvious to the
common understandingnd ratify the instrument in the belief that
was the sense designed to be conveyed.

290 \3 .)6')®)S

Id., quoting Cooley’s Const Lim 8@emphasis in original)
The intent reflected in Const 1963, art 8, t® Reep public funds for the public, subject to

applicable judicial exceptions, could not be clearer:

0€

No public monies or properties shall be appropriated or any public
credit utilized, by the legislature or any other political subdivision
or agency of this state directly or indirectly to aid or maintain any
private, denominational or other nonpublic prelementary,
elementary, or secondary school.

The broad prohibition gainst any public funds used to “aid” or “maintain” nonpublic school$

either “directly” or *“indirectly,” unambiguously prohibits the Legislature from diregrt
appropriatedunds to offset costs for nonpublic schools. Tdosstitutional provision, placesh
the ballot in 1970 as Proposal C, passed overwhelmingly by a margin of 56.77 percent to 43.23
percentMichigan Dep't of Statelnitiatives and Referendums Under the Constitution of the State
of Michigan of 1963 (December 5, 20q8)pp B).

It is no secret that Michigan publict®olshistoricallyhave been woefully underfunded.
The Michigan State University College of Education in January 2019 reported that Michigan ranks

“dead last” among all states in revenue growth felZschools since Proposal, Avhich

drastically reduced propgrtax-based funding for the state’s public schools, was approved |in

13




1994. See Michigan School Finance at the Crossroads: A Quarter Century of State (20xit@g!

located at http://education.msu.edu/gblicy-phd/pdf/MichiganSchootFinanceatthe-
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implementing the plain language of Const 1963,8ar§ 2, this Court would both respect the
constitutionallyexpressed will of Michigan’s people, and undercut the fatally flawed notion tf

a neutral determination not to publidiynd private education of all kinds is an unconstitutiona

burden on religious freedom.

CONCLUSION
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