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STATEMENT OF INTEREST 

 
 The National School Boards Association (NSBA) is a nonprofit organization 

representing state associations of school boards, as well as the Hawai‘i State Board 

of Education and the Board of Education of the U.S. Virgin Islands. With its 

member state associations, NSBA represents the interests of more than 14,000 

local school districts before Congress and federal and state courts and has 

participated as amicus curiae in many cases involving constitutional law and 

public education. The California School Boards Association comprises nearly 

1,000 school district governing boards and county boards of education throughout 

California. 

This brief is filed with the consent of both parties pursuant to Fed. R. of 

App. P. 29(a). 

Amici do not take positions on all of the factual and legal issues presented by 

this case. Their foremost concern is that this Court affirm that a free speech claim 

brought by a public school employee is to be evaluated in the same manner as is a 

free speech claim brought by any other public employee. The governing line of 

authority is set forth by the U.S. Supreme Court in Pickering v. Board of 

Education,1 Connick v. Myers,2 and Garcetti v. Ceballos.3

                                                            
1 391 U.S. 563 (1968). 

1 
 





 

 
ARGUMENT 

 
I. This Court should provide much needed legal clarity on free speech 

claims brought by public school employees. 
 
This case concerns a variation on the theme this Court described as a public 

employer’s need to navigate between “the Scylla of not respecting its employee’s 

right to the free exercise of his religion and the Charybdis of violating the 

Establishment Clause of the First Amendment by appearing to endorse religion.”4 

Here, the even more perilous Scylla to be avoided is an employee’s asserted free 

speech interests. Adding to the difficulty school navigators always face wherever 

the conflicting imperatives of the First Amendment play out in public education, 

the courts have been inconsistent in evaluating free speech claims brought by 

public school employees. 

This Court observed in 2001 that at that time at least three different tests 

were employed by the courts to evaluate teacher free speech claims:5 1) the test 

developed in the student speech context in Hazelwood School District v. 

                                                            
4 Berry v. Dept. of Soc. Serv., 447 F.3d 642, 646 (9th Cir. 2006). 
5 California Teachers Assn. v. State Bd. of Educ., 271 F.3d 1141, 1149 n.6 (9th Cir. 
2001). 
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Kuhlmeier;6 2) the Pickering-Connick test for public employee speech,7 which this 

Court noted it had used;8 and 3) the Supreme Court’s then test for government 

speech,9 which the Third Circuit had used in a professor speech case.10 This third 

test anticipated Garcetti,11 the Supreme Court’s latest explication of Pickering. 

The past uncertainty in the courts as to which First Amendment doctrine 

applies under which circumstances has required attorneys and judges to evaluate 

every scenario under a variety of alternative tests when advising clients, litigating 

cases, and issuing decisions. This adds needlessly to the complexity and the 

expense borne by all parties to disputes. For public school officials who are not 

attorneys, the judicial state of confusion contributes to uncertainty, error, 

                                                            
6 484 U.S. 260 (1988) (restriction of student speech must be “reasonably related to 
a legitimate pedagogical interest”). 
7 The First Amendment does not apply to a public employee’s speech that does not 
involve a matter of public concern, and where it does, the court weighs whether the 
employee’s interest in expression outweighs the employer’s interest in workplace 
efficiency and avoiding disruption. Connick, 461 U.S. 138 (1983); Pickering, 391 
U.S. 563 (1968). 
8 In Nicholson v. Bd. of Educ., Torrance Unified Sch. Dist., 682 F.2d 858 (9th Cir. 
1982) (ruling teacher’s speech rights not infringed where interfered with smooth 
school operations). 
9 When public employer conveys its message through its employee, the employee’s 
speech is not covered by the First Amendment. Rust v. Sullivan, 500 U.S. 173 
(1991); Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995). 
10 Edwards v. Cal. Univ. of Pa., 156 F.3d 488 (3d Cir. 1998) (rejecting asserted 
free speech right to decide university curriculum and inject personal religious 
beliefs into class). 
11 547 U.S. 410 (2006) (ruling that public employee speaking pursuant to official 
duties is not speaking as private citizen, and First Amendment does not bar 
employer regulation of speech). 
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acrimony, and waste of scarce resources. When a difficult call must be made, a 



“Since Johnson retains First Amendment speech rights as a public school 





the posting of religious materials throughout its premises.22 An important factor in 

that decision was the fact that it concerned areas where the public did not 

venture.23 The District Court failed to distinguish this important factor in Tucker’s 

holding from the fact here that the posters were directed at students.24 Tucker itself 

at least acknowledged both the heightened concern that might apply to teachers 

and the possible defensibility of a policy focused on areas outside employees’ 

private office space.25 Looking to the exception of Tucker to apply forum analysis 

rather than the rule of Pickering and its progeny in this case would create a legal 

anomaly with respect to this Court’s decision in Berry: A non-school public 

employer would have more discretion to address a concern over an employee’s 

personal religious displays that could be viewed by adult clients than would a 

public school to address displays directed at a captive audience of impressionable 

children.26 This does not add up. 

Importantly, all of these decisions predate Garcetti, the Supreme Court’s 

clearest directive as to public employee free speech claims, the latest decision in 

the Pickering line and the ruling that most simplifies matters in public employee 

                                                            
22 97 F.3d 1204 (9th Cir. 1996). 
23 Id. at 1212. 
24 This Court did not overlook this point when it subsequently decided Berry. 447 
F.3d at 652. 
25 Id. at 1213, 1216. 
26 447 F.3d at 652. 
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speech cases in which the employee does not speak as a private citizen.27 This 

Court should use this appeal to resolve any remaining uncertainty in favor of 

treating public employee speech cases as such. 

 
B. Applying forum analysis to public employee speech claims is 

likely to have negative unintended consequences. 
 

 Forum analysis leaves little room for the deference to education officials on 

educational matters that the law calls for.28 Rather than deferring to school 

officials’ judgments when balancing employer and employee interests, and 

avoiding constitutional imbroglios over employees’ professional duties altogether, 

forum analysis in the Ninth Circuit subjects school officials’ decisions in a 

program or setting deemed a designated or limited public forum to strict scrutiny as 

to content-based rules, and it requires even a content-neutral rule in such a forum 

to be narrowly tailored to further a significant government interest and to leave 

open ample alternative channels of communication.29 Where the school program or 

setting is designated a non-public forum, a rule must be viewpoint neutral and 

                                                            
27 See infra at III.B. 
28 Christian Legal Society v. Martinez, 2010 WL 2555187, *14 (U.S. June 28, 
2010) (reciting Court’s long series of admonitions that courts evaluating First 
Amendment claims arising in schools are not to substitute their judgment for that 
of school officials on educational matters (internal citations omitted)).  
29 Flint v. Dennison, 488 F.3d 816, 830 (9th Cir. 2007) (internal citations omitted). 
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affords better remedies for unfair applicati



this Court suggested in Downs, lest their lack of consistent oversight of school 

walls have consequences for the public fisc.40

 
III. A public school teacher’s free speech claim is properly evaluated using 

the same legal authority that applies to free speech claims made by 
other public employees. 

 
There is no compelling reason to afford public school employees greater 

speech protections than are afforded other public employees under the Pickering 

line of decisions. The special considerations of the school environment argue for 

relatively more employer discretion, not less. In favoring forum analysis over 

Pickering, the District Court incorrectly seemed to suggest (1) that Pickering 

applies only to government speech, and (2) that somehow Pickering’s mere 

acknowledgment that public employees speaking as citizens may have free speech 

protections answers the question whether Pickering or forum analysis applies 

here—a leap akin to the jump from Tinker’s dicta to forum analysis.41  

Amici caution the Court against the messy consequences of deeming the 

employee speech here non-curricular. If this Court disagrees, Amici urge the Court 

                                                            
40 To the extent Tucker suggests a restriction is more likely to be deemed 
overbroad and unreasonable where the employer fails to utilize a less restrictive 
alternative, this means either that schools have an even more difficult path to 
avoiding liability from either direction, or that the only safe path will be the most 
restrictive. “The government may … close the fora whenever it wants.” Currier v. 
Potter, 379 F.3d 716 (9th Cir. 2004). 
41 1 ER 21-22. 
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to accord sufficient weight to a school district’s interests when balancing them 

against those of the employee. Regardless of how the Pickering-Connick-Garcetti 

line is applied to this appeal, that line, and not forum analysis, is the proper 

framework for an employee claim.  

 
A. Nearly all classroom expression by a teacher is unavoidably a 

curricular matter and is made in the role of employee. 
 

A threshold question for the proper application of Pickering-Connick-

Garcetti in this case is whether the speech at issue here is curricular42 or, as the 

District Court concluded, non-curricular. Other courts have reasoned persuasively 

that a school educates in countless ways other than direct instruction and that these 

other means must be subject to school oversight.43

                                                            
42 By “curricular,” Amici refer not strictly to speech delivered as part of a school’s 
formal instruction in core subjects but more broadly to speech made pursuant to 
school’s full range of programs or activities. See Downs, 228 F.3d at 1015 
(“Whether or not the bulletin boards by themselves may be characterized as part 
of the school district’s “curriculum” is





category of purely personal teacher speech,47



applicability to teacher speech in the K-12 context. Garcetti’s



If Garcetti did not apply to K-12 employees, the implausible result  again 

would be that public schools would enjoy less discretion over employee speech 

than do other public employers, despite the special characteristics of the school 

environment.53 This cannot be correct. Again, these special characteristics argue 

for more employer discretion, not less. 

 
C. A teacher’s non-curricular speech made as a private citizen is 

governed by Pickering v. Board of Education and Connick v. 
Myers. 
 

A school employee’s non-curricular, personal speech at school is governed 

not by forum analysis but by the Pickering-Connick test this Court identified in 

California Teachers Association.54 This includes Connick’s inquiry into whether 

the employee’s speech touched on matter of public concern, a question not 

addressed by the District Court.55

                                                            
53 The same paradox would result, for that matter, from the District Court’s theory 
that in school employment matters the road to forum analysis is paved specifically 
with Tinker. 
54 Supra, nn. 7-8. Beyond the obvious point that Pickering was a school employee 
case to begin with, this Court generally has applied the Pickering line to public 
employee speech. 
55 Again, other courts have found that curricular questions do not touch on a matter 
of public concern. Supra, n. 48. On the other hand, this Court observed in Tucker 
that, “This circuit and other courts have defined public concern speech broadly to 
include almost any matter other than speech that relates to internal power struggle 
within the workplace.” 97 F.3d at 1210. If Connick is of so little weight, this only 
reinforces the centrality of the Supreme Court’s ruling in Garcetti. 

18 
 



In balancing interests under Pickering, a court must recognize that when the 

public employer is a public school, on the employer’s side of the ledger are strong 

interests in avoiding subjecting captive audience of children to the personal views 

of teachers on controversial subjects.56 These interests include the need to preserve 

the district’s neutrality on controversial matters and to avoid Establishment Clause 

violations.57 School officials are entitled to judicial deference58 on questions such 

as the likely perceptions of their students and parents.59 Their reasonably 

anticipated concern should suffice for the court’s consideration.60

                                                            
56 Although the District Court addressed only the factors discussed by this Court in 
Nicholson, neither Pickering nor Nicholson suggested this list was exhaustive 
rather than illustrative. 1 ER 22-23. See Pickering, 391 U.S. at 569 (“[W]e shall 
indicate some of the general lines along which an analysis of the controlling 
interest should run.”); Nicholson, 682 F.2d at 865. 
57 Berry, 447 F.3d at 650 (“The Pickering balancing test recognizes these 
important, but sometimes competing, concerns [of the employee’s Free Exercise 
and Free Speech rights and employer’s liability under the Establishment Clause] 
and allows a public employer to navigate a safe course.”), n.9 (finding that 
employer’s concern over presence of religious items on premises “finds some 
support in the Supreme Court recent opinions” over Ten Commandments displays) 
(internal citations omitted). Accord Vasquez v. Los Angeles County, 487 F.3d 1246, 
1255-56 (9th Cir. 2007) (internal citations omitted); Peloza, 37 F.3d at 522. 
58 Hazelwood is relevant to the employment context in this sense: Any “legitimate 
pedagogical concern” under Hazelwood logically is an employer interest for 
Pickering balancing purposes. 
59 In fairness, a court could also evaluate the religious or non-religious character of 
the speech and factor that into the balancing. See, e.g., Newdow v. Rio Linda Union 
Sch. Dist., 597 F.3d 1007, 1014 (9th Cir. 2010) (deeming recitation of Pledge of 
Allegiance a secular patriotic exercise). However, this Court should be skeptical of 
the District Court’s suggestion that a school’s alleged selectivity in safeguarding 
against a misperception of its imprimatur neutralizes this as a legitimate concern. 1 
ER 19. Were a plaintiff to sue a school district over a teacher’s religious displays 
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questionable teacher speech not confronted by these busy officials come from the 

many classrooms of four high schools. 

Where school officials and their legal counsel had an objectively plausible 

concern about an Establishment Clause problem, it simply will not do to dismiss 

that concern as subjectively implausible based on other speech that may have been 

overlooked—let alone to mischaracterize the concern as viewpoint discrimination 

or hostility toward religion. The tough calls made here do not even approach plain 

incompetence or knowing violations of the law, the appropriately narrow 

exceptions to the qualified immunity protection the law provides public servants.63

 
CONCLUSION 

 
To put the free speech questions presented by this case into perspective, it 

may be helpful return to basic principles. In the first place, the Constitution treats a 

public employee’s speech differently than the law treats any other employee’s 

speech only under a narrow set of circumstances in which this is necessary to 

ensure that individuals do not, by entering public service, forfeit the rights their 

fellow citizens enjoy to participate in our 



set of circumstances, it is debatable whether there is an even narrower subset of 

circumstances under which the Constitution should treat the speech of the 

employee of a public educational institution any differently from the speech of any 

other public employee. If so, those circumstances most likely are unique to the 

post-secondary academy. Any of those ci
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