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STATEMENT OF IDENTITY, INTEREST IN CASE, AND
SOURCE OF AUTHORITY TO FILE

The National School Bards Association “NSBA”) is a nonprofit
organization representing state associations of school boamds|lass the Board
of Education of the U.S. Virgin Islands. Through its member state associations,
NSBA represents overOD00 school board membersav governapproximately
13,800 local school districts serving nearly 50 million public school students.
NSBA regularly represents its members" interests before Congress and federal and
state courts and has participatedaasicus curiaein many cases inveing the
impact of federal arviliscrimination laws on public school districts.

The Maryland Association of Boards of Educati6MABE”) is a private,
nonprofit organization to which all twentfpour (24) local boards of education in
Maryland voluntarilybelong. Founded in 1957, MABE is recognized across the
State as an advocate for public schools and their governing bodies, representing
their interests in legislative and other governmental matters and in relations with
the State and Federal educatiorhauties. MABE is also active with programs to
enhance the quality of the work that Maryland“s boards of education and board

members do in furtherance of public education.









For those students whose parents elect to enroll them in public school,
Secton 504 establishes a collaborative process whereby a team of school
professionals can develop an integrated plan for serving each student with
disabilities. Following the Parents” position would turn such a plan into a
disjointed grakbag of services fronwhich parents, and/or private schools, could

select on arad hoc



ARGUMENT

Factual Background Relevant to the Argument of theAmici Curiae

The Studenis a highschool student whbas been diagnosed with Attention
Deficit Hyperactivity Disorder‘(ADHD”) and Anxiety Disorder.Joint Appendix
(“JA.”) 9. He lives in Baltimore, Maryland.

Pursuantto the appropriate processes under the IDH®, Studentwas
evaluated by the Baltimore City Public Scho¢iBCPS’ or the “School District”),
and determined not to require a formal plan of special education pursuant to an

individualized education prografflEP”). JA. 175. Subsequently, however, he








http://nces.ed.gov/pubs2011/2011347.pdf
http://www.ldame.org/docs/UnderstandingADAAA-Section504.pdf

available at http://nces.ed.gov/programs/digest/d10/tables/dt10 047.dsst

visited Apr. 3, 202).

Furthermore, as an example of just one conditimaStudent at issue ithis



Conservatively estimatedhen, there are more than a hafiillion other
private school students with ADHD alone, and approaching a million students with
some type of disability.

As this Court assesste Parents* argument thatvould significantlyexpand
the number of students.d, private school students) required to be provided
educational and therapy servicgaiblic school districts are dealing with critical
shortages oboth fundingandexactly the kinds of specialized personnel whbm
Parents insist must servenot only the public school students, but now private
school students as well. For example:

The ratio of students to school counselors (457:1) is almost twice the
recommended ratio (250:1).

In the most recent American Speech and ridgaAssociation Schools
Survey (2010)55% reported shortages in schools. Respondents indicated
that the greatest impact of the shortage was increased caseload/workload
(81%), followed by decreased opportunities for appropriate service delivery
(52%). Reprted shortages in the Miéitlantic region were 36.7%.

The ratio of students to audiologists (71,555:1) is more $kaantimes the
recommended number (10,000:1).

Forty-eight states and the District of Columbia identified special education
teaching ad/or at least one of the related service provider categories as an
official “shortage area” for the 2011-2012 school year.

There will be a shortage of almost 9,000 school psychologists in.8déy)
2010, with a cumulative shortage of almost 15,00004802



NATIONAL COALITION ON PERSONNEL SHORTAGES IN SPECIAL EDUCATION AND
RELATED SERVICES PERSONNEL SHORTAGES PERVADE OUR NATION"S SCHOOLS
(June 22011) available at

http://www.specialedshortages.org/2011DataFactSheet.ladt Visited Apr. 8,

2012. The ability to retain related services personnel such as therapists is a

particular concern. See, e.g The Critical Shortage of Speetlanguage

10



statutory provisions expressigquirethat the child find process utilized by public
schoolsbe designed to ensure the equitable participation of pareiklbed
private school students. 20 U.S.C. § 1412(a)(10)(A)(ii(A)12) They also
contain a specific formula fothe limited amount of resourceknown as the
“proportionate expendituteequirement which schools must spend on providing
services to this group of students. 20 U.S.C. § 1412(a)(10)(A@qD2) IDEA
specifies gprocedurethat is required for determininghe specific type of special
education servicethat will be offered, which students will be seryeahd where
the services will be provided20 U.S.C. § 1412(a)(10)(A)(ii))(IV(2012) The
statute also expressly provides that the identified services lmoayneed not, be
provided at the private school. 20 U.S.C. § 1412(a)(10)(A)(2AL2)

Inherent in these express statutory requiremehtthe IDEA is the clear
recognitionthat not all parentallplaced private school students with disabilities
will receive special education services from the public schools once their parents
decide to place them in private schoolMor will those privatelyplaced students
who do receive some special education or related services from the public schools
be able taeceive all the services that they would were they enrolled in the public
school system. This is formally acknowledged by the U.S. Department of

Education regulations, which provide that “[n]o parentally

11



education and related services that the child would receive if enrolled in a public

12



a right tocompleteparticipationunder Section 504 Most importantly, undethe

Parents” interpretation of Section 504“s regulation, IDEA-eligible private school

13



applicable under Section 502 hat being the case, it would be highly anomalous if
by meeting a demonstrablpwer threshold, thestudent had a right to receive
precisely all those services (includirigpecial education services: counseling
services; speeelanguage services/psychological services addressing social skills;
tutoring in various subjects; teaching aeeenforcement of organizational skil)s

for which he wasneligible under thenoredemanding provisions of IDEA.

D. Though the Parentsattempt to limit the potential consequences of
their position by arguing that they are requesting only services at
the public school location, their rationale is in no way limited to
that.

The Parentattempt to limit the reach of their interpretation of Section 504
by arguing that they seek only servidesbe provided after school at the public
school location, rather thaservices to be provided on the premises of the private

school and/or payment for those servicesppellans® Br. at 19-20. There is,

14



1994) (back pay).The authority for reimbursement, and for an equitable remedy
swch as the provision of services, is in this context the sanhMonetary
reimbursement is simply an alternative way for the school division to discharge its
obligation to provide required services, where it failed to do so at the time it should
have. Cf. Burlington Sch Comm. vMassachusettBep't of Educ, 471 U.S. 359
36970 (1985) (under IDEA"s statutory predecessor, school district that failed to
provide necessary educational services could under the Court"s equitable remedial

power be required to pro

15



in private school, would now nonetlsk beableto demandSection 504special
education and related services from the public school district, for which the school
district would receive little or no federal funding.

1. Students qualifying under IDEA necessarily also qualify
under Section 504.

16



17



language therapy at public schodbwanson v. Guthrie Indefch Dist. No. I-1,
942 F. Supp. 511515(W.D. Okla. 1996)(Oklahoma law doerot create right to
“free part time public education”); Jones v. West Virginia Statel Bof Educ, 218
W.Va. 52 5960, 622 S.E.2d 28929697 (2005) (non public school students “do
not contribute to the average daily attendance or enrollment numbéies dblic
schools, thus no funds are expended to the county boards in consideration of those
children. To then requirecounties to spend these limited fuhdsn norpublic
students “would create a financial burden.”). Still others, such as Virginia, make
the parttime admission of private schosludentsa matter of local school district
discretion but provide only partiaktate funding. Virginia, for exampléas a
specific statute that allows schools to count hacigooled students who are
enrolled on aparttime basis in their Average Daily MembershipADM?”)
calculation, but only up to a total dfalf of a student ananly if the student
actually attends school for at least two and a half hours per wa&ék Code 8§
22.1-:253.13:2(N)(2012) Under thisformula, a public school district in Virginia
would receive no state funding to provide services to a student such as D.L.

It should be left to the legislative discretion of individual states to determine
whether providing private school students the arpmity to access supportive
services from local school districts is a sufficiently important legislative priority to

permit local school districts to provide those services, or even to mandate that they

18









JA. 201

Section 504 plans were designed to be an integrated plan cooperatively
developed by &nowledgeablgroup of school staff members working together in
a school program.The Parentsargument, however, would renddgrem ana la
carte menu from which the parents of private school students could choose some
isolatedservices and ignore the rest. This was not intended, nor is it required, by
Section 504.

[l. The Parents’ Interpretation of Section 504s Administrative Reaulations
is Inconsistent with theStatute Itself.

A. Section 504 is intended to prohibit discrimination solely on the
basis ofdisability in federally-funded programs.

Section 504 provides that “No otherwise qualified individual with a
disability..., shall, sdely by reason of her or his disabiljthe excluded from the
participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity receivinigderal financial assistance....” 29 U.S.C. § 794
(2012)(emphasis added)l'he statute is about access to equitable opportunities for

participation in the program receiving federal funding,

21



failed to receive certain accommodations and/or services that he would receive in
public school solely becaesiis Parents have elected to enroll him in a private
schoolinstead. This does not constitute discriminatognthe School District or

the Board- “solely” or otherwise — on the basis ahe Student"s disability.

Indeed the Parents" position is thatthe Studenshouldbe allowed taeceive
benefits to which as a private school student he would not otherwise be entitled,
l.e.,, accommodations, therapy, tutoring and other services, dmebuséhe has a
disability. There is no dispute thany similarly situated nordisabled student
enrolled by his parentsn private school would not bentitled to receivesuch
educational and related services and accommodativaspartime basifrom the
public schools in Maryland (or the many other states that havadoptediual or

partial enroliment for private school students that have

22



directly applicable to this Court"s disposition of the issues which theParentgaise
here.

The Court first acknowledgedthe starting point in every case involving
construction of a statute is the language itself.” Id. at 405 (internal citations
omitted). Based on the Court"s review of the express language of Section 504the
Court held that it “requires only that an ,otherwise qualified handicapped
individual® not be excluded from participation in a federally funded program

,solely by reasons of his handicap,” indicating only that mere possession of a

23



Therefore,both the Supreme Court"s decision in

24



his chosen private schooB30 F.2d a865 Parents relied in part upon &HA
administrative regulation, the plcable portion of which isimilar to that upon
which Rarentsrely here. Specifically, that regulation, form&4 C.F.R.8 300.452
provided that, “Each local educational agency shall provide special education and
related services designed to meet theds of private school handicapped children
residing in the jurisdiction of the agentyemphasis added). That language is
materially the same as the portion of the current Section 504 regulation upon which
the Parents relyor their argument that the tsgol district here must provide
services to all students “in the recipient"s jurisdiction,” regardless of whether those
students are enrolléd private or public school34 CF.R. § 104.33(a(2012)*

This Court rejected the argument that the above Ia&guy language
mandated services to all students in private as well as public school. Instead, this
Courtheld that, “We find that Sec. 300.452 can only be interpreted to mean that a
local school district need not pay for a child's related services wWieechild"s

parents choose to place her in a private school.” 930 F.2d aB67.* Likewise here,

® 34 CF.R. §104.33(a)2012)provides: “(a) General.A recipient that operates a
public elementary or secondary education program or activity shall provide a free
appropriate public education toataqualified handicapped persarho is in the
recipient’s jurisdiction regardless of the nature or severity of tberson"s
handicap.” (emphasis added).

* This Court"s further holding in Goodall that providing an interpreter on the
grounds of a parochi school would pose an Establishment Clause proldaa,
F.2d at370, has been superseded by the U.S. Supreme Court"s decision in Zobrest

25



this Court should reject the Paréngsmplistically literal argument that Section

26



decided not to provide any services to particular categories of students). As that
Memorandum notes, once a child is identified as eligible, “Parents can choose
[whether or]not to accept palic education in favor of their parental privatehool
placement.” Id. at *4.,

Applying Section504"s child find and Free Appropriate Public Education
(“FAPE”) requirements in this fashion ensures that parents have full information
regarding their chilts educational needs and the resources available in the public
schools so that parents can make informed decisions when they opt for private
school. The difference in scope between the two requirements is not at all
inconsistent.

E. Insofar as the administrative regulation at issue could be
interpreted as requiring that public _school districts provide
services to disabled students not otherwise attending public
school, where nondisabled private school students do not have

that entitlement, it would be incongstent with Section 504 itself,
and therefore invalid

27



itself. Ragsdalev. Wolverine World Widé35 U.S. 8192 (2002) In cases where
a regulation is contrary to the statutory mandate, it will be struck dolar.
United Statesv. O’Hagan 521 U.S. 642 673 (1997);Chevron U.S.A. Incv.
Natural Resources Defense Council, Jd&7 U.S. 837, 844 (1984)

Indeed, with respect to another Section 504 regulation, the Supreme Court in

28



(2012 were applied in the manner urged by the Parents, it would be subject to

invalidation.
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CONCLUSION

For the foregoing reasons and those argumente mmad\ppellees brief,

Amici Curiae, urge this Court to affirm the decision below.
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