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INTEREST OF AMICUS CURIAE 

The National School Boards Association (“NSBA”) is a non-profit 

organization founded in 1940 that represents state associations of school boards 

across the country and the Board of Education of the U.S. Virgin Islands.  NSBA’s 

mission is to promote excellence and equity in public education through school 

board leadership.  Through its member state associations, NSBA represents over 

90,000 school board members who govern nearly 14,000 local school districts 

serving approximately 51 million public school students. NSBA closely monitors 

legal issues that affect public schools and regularly participates as amicus curiae in 

court cases. 

The parties to this case have consented to the filing of this amicus brief. 

INTRODUCTION 

No single event in the last half-century has affected students, families, and 

communities in public school districts more profoundly than the COVID-19 

pandemic. School boards are now endeavoring to bring students and staff back to 

school buildings so that in-person learning may resume, and communities can 

move forward. Some are doing so at great public and personal peril, as they face 

state mandates that conflict with federal guidance and their own science-based 

judgements about appropriate measures to ensure people are safe in school 

buildings. 
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As in other states, school-aged children in Arizona are required by law to 

attend school. More than 1,151,000 children attended Arizona K-12 public schools 

in the 2019-2020 school year.1  The state’s 732 educational entities, which include 

228 school districts,2 are responsible for the health and safety of the students in 

their daily care.  

Through the budget reconciliation bills (BRBs) challenged here, the Arizona 

legislature sought to remove the authority of the state’s school districts to fulfill 

their most basic duty – to keep students, staff, and guests safe in school buildings. 

By prohibiting schools from imposing mask mandates, the BRBs usurped local 



Appelleesably argue, inherent in the  undamental righc to an educati>BDiBDArizonaDisDthe concomitant rightDto a safe educational environment. School boards bear responsibility to provide that environment. Indeed, courts throughouc the nati>n have long recognized ascho>l board’s legal obligati>n to ensure the wellbeing of all students in its careand control
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VT 62, 933 A.2d 200 (Vt. 2007) (duty of ordinary care to prevent student from 

being exposed to an unreasonable, foreseeable risk); Jackson v. Hankinson & Bd of 

Ed. of Shrewsbury, 51 N.J. 230 (1968) (duty to take reasonable precautions for 

student safety). 

This Court recently affirmed the principle that the school-student 

relationship imposes an affirmative duty on schools to protect students from 

unreasonable risks of harm.  Dinsmoor v. City of Phoenix, 251 Ariz. 370, 50 

Arizona Cases Digest 17, 492 P.3d 313, 317-318 (Ariz. 2021). Arizona courts 

historically h ave recognized the obligation of school district governing board 

members,  administrator s and teachers to take reasonable steps to protect students. 

See Rogers v. Retrum, 170 Ariz. 399, 401, 825 P.2d 20, 22 (App. 1991) (“This 

obligation includes the duty not to subject those students, through acts, omissions, 

or school policy, to a foreseeable and unreasonable risk of harm.”).  

To meet this duty, school boards are authorized to develop school policies 

that in some situations may override direct parental control and limit certain 

freedoms. 3 The ability of public schools to exercise such control over students is 
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based not only on express statutory authority but also on the doctrine of in loco 

parentis, under which educators are granted a degree of control over students at 

school that is analogous to that exercised by their parents in other environments. 

The ability to regulate a student’s actions, however, comes with a concomitant 

duty to protect. 

In the COVID-19 pandemic era, this already-weighty responsibility to 

protect students has become even heavier as the world faces an unprecedented 

health crisis. COVID-19 has killed more than 700,000 Americans, shut down in-

school learning, and hobbled the economy. It is now well understood that children 

and adolescents can become very ill with the virus and spread it. A Centers for 

Disease Control (CDC) study4 revealed that the cumulative rate of the coronavirus 

infection and COVID-19 symptomatic illness rates in children 5-17 years old was 

comparable to those same rates in adults between 18 and 49 years of age and 

higher than the rates in adults 50 years of age or older.5 
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2021 WL 4346232 at *15 (E.D. Tenn. Sept. 24, 2021) (presenting the issue as 

whether “in light of the heightened lethality that COVID-19 poses to Plaintiffs 

because of their disabilities,” the county had made reasonable modifications “so 

that Plaintiffs [could] safely access [the] public school.”); R.K. v. Lee, No. 3:21-

CV-00725, 2021 WL 4391640 (W.D. Tenn. Sept. 24, 2021); G.S. v. Lee, No. 21-

CV-02552, 2021 WL 4268285 (W.D. Tenn. Sept. 17, 2021). A federal court in 

Iowa similarly enjoined a state statutory mask mandate ban. The Arc of Iowa v. 

Reynolds, No. 4:21-CV-00264, 2021 WL 4166728 (S.D. Iowa Sept. 13, 2021). 

 In addition to the constitutional impairments noted by Plaintiff-Appellees, 

the school district mask mandate ban challenged in this case eviscerates local 

school boards’ in loco parentis duty and their ability to provide for the safety and 

welfare of their students and staff. In Arizona , public school education is a 

fundamental right. 
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highly contagious Delta variant of the potentially lethal virus,7 the state also has 

sidestepped its responsibility to enact legislation for the public good. See generally 

Ariz. Const. Art. XI.  
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County Public Schools in Florida has  reported at least 13 employee deaths from 

COVID-19 since mid-August.10
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The CDC recently updated its guidance for COVID-19 Prevention in K-12 

schools and recommends universal indoor masking for all teac
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universal indoor masking are best left to school districts that understand local 

community health needs and the steps necessary to facilitate in-person learning 

while limiting the spread of COVID-19. 

c. School districts must collaborate with local and state agencies to 
limit the spread of COVID-19 in their communities.   

Like most state public health agencies, the Arizona Department of Health 

Services (ADHS) “promotes and protects the health of Arizona’s children and 

adults,” by striving to “set the standard for personal and community health through 
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disease tracking data, current health standards, injury prevention protocols, and the 

like.17  

Schools in Arizona, like those in other states, continue to face COVID-19 

hurdles. Significant anecdotal data suggest that the number of infections of the 

highly contagious Delta variant has increased with early school openings.  At least 

1,000 schools across 31 states closed because of COVID-19 by the first week in 

September.18   In Mississippi, at least 22,800 students tested positive for COVID 

since the beginning of the school year. 19  In an effort to ward off such drastic 

consequences, the ADHS—like the CDC—encourages the use of masks in 

schools.
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The legislation challenged in this case—specifically Section 12 of House 

Bill 2898 (“HB2898”)—strips both school and public health officials of authority 

to fulfill their duty to protect the ir respective communities and drastically alters the 

nature and allocation of state and local emergency powers to respond to public 

health emergencies. It short-circuits action based on a trusted flow of expertise, 

arbitrarily 
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plans required by Federal law.”21  Because each local school district is required as 

a condition of receipt of federal relief funds to offer a plan that details how it will 

provide for student safety during the continuing pandemic,22 restrictions on 

districts’ ability to implement mask mandates put those plans in question. Each 

district must explain its local policies and practices in relation to CDC safety 

recommendations , including the “universal and correct wearing of masks.” By 
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