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4 

 
Since Tinker v. Des Moines Indep. Comm. Sch. 

Dist. 2, lower courts have had difficulty determining 
whether and how public school officials may regulate 
student speech originating off campus. Tinker  and 
its progeny 3 all involved on-campus student speech.  
Morse v. Frederick, 4 which school officials had hoped 
might yield a legal standard applicable to student 
off-campus speech, did not.  This Court found Mr. 
Frederick’s banner to be speech “at a school 
sanctioned activity.” 5   

In the 1990s, when the internet first became 
widely accessible, lower courts began hearing cases 
involving online student speech originating off 
campus but disrupting, or reasonably foreseen to 
disrupt, the school environment. In the past decade, 
nearly 20 student online speech cases have 

������������������������������������������������������������������������������������������������������������������������
2 393 U.S. 503 (1969). 

3 Bethel Sch. Dist. v. Fraser , 468 U.S. 675 (1986); Hazelwood 
Sch. Dist. v. Kuhlmeier , 484 U.S. 261 (1988); Morse v. 
Frederick , 551 U.S. 393 (2007). 
 
4 551 U.S. 393. 
 
5 Id.  at 401.  Federal courts have decided cases involving 
“underground” student newspapers written off campus but 
brought on campus.  E.g., Baker v. Downey City Bd. of Educ ., 
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proceeded through the federal courts. 6  Most of the 
recent cases have involved students creating profiles 
or posting messages on social networking websites.  
Due to the lack of Supreme Court precedent, courts 
have developed several disparate tests to determine 
whether and when a public school could regulate this 
speech within the confines of the First Amendment’s 
Free Speech Clause.  In the last several months, this 
disparity has been vividly illustrated by four rulings 
handed down by the U.S. Courts of Appeals, two of 
which are consolidated here.  These rulings have left 
school administrators more confused than ever as to 
what standard applies.   

This confusion is understandable when one 
considers the varying approaches courts have 
adopted with respect to off-campus online speech.  A 
few early district court opinions simply applied 
Tinker without explanation. 7  A number of courts 
applied Tinker  because other courts had. 8  At least 
������������������������������������������������������������������������������������������������������������������������
6 See cases cited in notes 7-27, infra  and Mahaffey v. Aldrich , 
236 F. Supp. 2d 779 (E.D. Mich. 2002); Latour v. Riverside 
Beaver Sch. Dist.,  No. 05-1076, 2005 WL 2106562 (W.D. Pa. 
Aug. 24, 2005); Barnett v. Tipton County  Bd. of Educ ., 601 F. 
Supp. 2d 980 (W.D. Tenn. 2009); Mardis v. Hannibal Public 
Sch. Dist ., No. 10-1428, 2011 WL 3241876 (8th Cir. Aug. 1, 
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one court explicitly recognized that as a practical 
matter, online speech originating off campus can 
have a disruptive or potentially disruptive impact on 
school.9  The Second Circuit, in Wisniewski v. Board 
of Educ. of Weedsport Central Sch. Dist. ,10 concluded 
that Tinker applies if it is reasonably foreseeable 
that speech originating off campus will end up on 
campus.  The Fourth Circuit in Kowalski  v. Berkeley 
County Sch.  appears to rely on the “nexus” 11 of the 
student’s speech to the school.  The Third Circuit 
and a district court in Indiana 12 “assume[d] without 
deciding” that Tinker applies to speech that starts off 
campus.  Finally, an early district court decision 
suggests Tinker  does not apply to speech originating 
off campus.13     

Even where courts apply Tinker as the 
“default” standard in off-campus student speech 
cases, whether a court will accept a school district’s 
forecast of substantial disruption appears arbitrary 
to many school officials and their attorneys.  In 
Wisniewski , where a student sent 15 people an 

������������������������������������������������������������������������������������������������������������������������
9  J.C. v. Beverly Hills Unified Sch. Dist ., 711 F. Supp. 2d 1094, 
1104 (C.D. Cal. 2010) (citation omitted) (“’[O]ff-campus conduct 
can create a foreseeable risk of substantial disruption within a 
school.’”).   
 
10 494 F.3d 34, 38-39 (2d Cir 2007).  
 
11 Id . at 577.  
 
12 T.V. ex rel. B.V. v. Smit h-Green Cmty. Sch. Corp ., No. 1:09-
CV-290-PPS, 2011 WL 3501698, at *20 (N.D. Ind. Aug. 10, 
2011). 
 
13 Emmett v. Kent Sch. Dist ., 92 F. Supp. 2d 1088, 1090 (W.D. 
Wash. 2000); but see LaVine v. Blaine Sch. Dist. , 257 F.3d 981 
(9th Cir. 2000).  
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instant message icon drawing of a pistol firing at a 
person’s head with the message “Kill [English 
teacher] Mr. VanderMolen,” the Second Circuit 
approved of the school’s forecast of a substantial 
disruption, saying:  “[T]here can be no doubt that the 
icon, once made known to the teacher and other 
school officials, would foreseeably create a risk of 
substantial disruption within the school 
environment.” 14  In Kowalski , the Fourth Circuit 
approved of the school’s forecast of disruption where 
the plaintiff created a MySpace page that became a 
forum for insulting a classmate.  It cited the victim’s 
absence from one day of school “to avoid future 
abuse” and concern that, had the school not 
intervened, more serious ha rassment or a “copycat” 
incident or retaliation might have occurred. 15  It is 
difficult to discern why the fake MySpace profile in 
J.S. v. Blue Mountain Sch. Dist. 16 (listing her 
principal’s general interests as “f***ing in my office, 
hitting on students and their parents,”) is so 
different from the icon in Wisniewski  or the MySpace 
group web page in Kowalski .  

Courts have aggravated the jurisprudential 
confusion in this area by their disparate conclusions 
about whether Bethel Sch. Dist. v. Fraser 17 applies to 
off-campus speech that is sexually explicit, indecent, 
lewd or vulgar.  The Second Circuit has yet to rule 
whether Fraser  applies to plainly offensive speech 
������������������������������������������������������������������������������������������������������������������������
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beginning off campus. 18  The Fourth Circuit 19 and 
the Pennsylvania Supreme Court 20 have concluded 
that Fraser  might apply to speech originating off 
campus.  The Third Circuit has held that Fraser does 
not apply in these cases.   

The lower courts’ reasoning is thin as to why 
Fraser does not apply in cases involving speech 
beginning off campus.  The Third Circuit relies on 
the following language from Morse to reject Fraser ’s 
standard: “[h]ad Fraser delivered the same speech in 
a public forum outside the school context, it would 
have been protected.” 21 It seems clear that this Court 
would come to the same conclusion about the black 
arm bands in Tinker  had they been worn off campus.  
Courts often note that the speech in Fraser occurred 
on campus.22 Indeed, Fraser’s nomination speech 
occurred on campus, just as Tinker’s armbands were 
worn on campus . Yet lower courts readily apply 
Tinker  to speech originating off campus, but have 
not adequately explained why the general 
“substantial disruption” standard in Tinker  applies 
to off-campus speech, while the narrower “lewd or 
vulgar” standard in Fraser  does not.  
������������������������������������������������������������������������������������������������������������������������
18 Doninger v. Niehoff, 



9 

In their struggle to apply on-campus student 
speech precedent to off-campus internet speech 
cases, courts have created a final source of confusion: 
whether and when to characterize  online speech 
beginning off campus as on-campus speech.  At least 
one court declared speech originating off campus is 
on-campus speech.23  Another court implied the 
same.24  One district court said, “[t]he geographic 
origin of the speech is not material; Tinker  applies to 
both on-campus and off-campus speech.” 25  The 
Fourth Circuit 26 and a Florida district court 27 
concluded that in some circumstances online speech 
originating off campus may be characterized as on-
campus speech.   Finally, in Layshock v. Hermitage 
School Dist. , the Third Circuit rejected the argument 
that Layshock’s speech which began off campus 
became on-campus speech.28  

School administrators, who must regularly 
apply this disparate ographic 



10 

They have no clear, cohesive body of law to guide 
their regulation of student online speech originating 
off campus that disrupts or reasonably could be 
forecasted to disrupt, the school envirom6be 





12 

and the ability to post anonymously contribute to the 
freedom students feel to make vicious postings. 35  

The public nature of the postings and their 
permanence36 also makes this speech vastly different 
from insulting a classmate in the hallway. 

Statistical and anecdotal evidence also 
indicates that the factual scenario presented in the 
instant cases is neither theoretical nor rare.   Today, 
school administrators have to deal with outrageous, 
inappropriate online student speech originating off 
campus constantly.  A recent U.S. Department of 
Education report found that about 19% of middle 
school administrators said they had to deal with 
cyberbullying daily or at least once per week. 37  
Recent research indicates approximately 20 percent 

������������������������������������������������������������������������������������������������������������������������
35��
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of the youth ages 10-18 in a sample of 4441 reported 
experiencing cyberbullying. 38 

The proliferation of malicious, inappropriate 
online student speech also affe cts school officials. It 
ruins careers, wastes valuable district resources, and 
undermines the authority of school administrators 
charged with student discipline.  For examples, one 
need look no further than the decided cases in which 
student messages, icons, and posts threatened, 
insulted, falsely accused, and often emotionally 
traumatized school employees.  Profiles like those 
created in the instant cases amount to false 
accusations against a school  employee, regardless of 
how seriously people take them.  The teacher 
threatened with death in J.S. v. Bethlehem Area Sch. 
Dist.  was unable to complete the school year and 
took medical leave for the next year. 39  In a media 
report, a school board member described what 
happens when false accusations are made against a 
teacher:  the teacher is convicted before going to 
court even if the accuser admits to lying; news 
reports focus on the charges, not the acquittal; and 
the false reports impact the teacher’s ability to get 
another job. 40  In the Third Circuit, students now 
arguably have a First Amendment right to ruin a 
school employee’s career.  

The current confused state of the 
jurisprudence addressing off-campus student 
������������������������������������������������������������������������������������������������������������������������
38 Sameer Hinduja and Justin W. Patchin, Cyberbullying 
Victimization  (2010).  http://www.cyb erbullying.u s/research. 
php. 
 
39 807 A.2d 847, 869 (Pa. 2002).  
 
40 Jessica Hanthorn, Board Calls for Review of Policy for False 
Accusers, Daily Press, May 18, 2004, at C1.   
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expression impedes school administrators from 
disciplining student’s online speech no matter how 
extreme, thus signific antly undermining their 
authority.  It seems in congruous that school 
administrators can discipline students for minor 
infractions such as tardiness, but cannot stop a 
student—at least in the Third Circuit—from making 
a vicious, fake profile of a school employee or student 
that could lead to severe emotional trauma, or even  
suicide, of the victim or substantial disruption to the 
school.41  To avert these serious consequences, school 
administrators have to make decisions quickly.  But 
if they make the wrong call in deciding to discipline 
a student, immunity may not be available, thus 
putting personal assets at risk in some cases. 

Much of the problem under current law stems 
from court decisions grappling with the distinction 
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least understood 45 that their speech would make its 
way onto campus or would cause disruption at 
school.  In most of the cases, the speech in fact 
makes its way to school and its effects are felt there.  
The Supreme Court of Pennsylvania’s decision in 
J.S. v. Bethlehem Area Sch. Dist.  pointed to a 
sufficient nexus between student’s online speech and 
the school campus to find the speech on-campus, and 
noted the author’s aim at the school community. 46 It 
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online or blended courses. 48  Florida requires high 
school students to take at least one virtual course. 49  
Anecdotal evidence indicates school employees 
engage in social networking on behalf of districts.  In 
a recent District Administration article, one 
principal describes how he communicates daily with 
over 5,000 parents, students, teachers, and staff 
members via Facebook; and a superintendent 
describes how he uses Twitter to communicate 
information about district and school functions to 
almost 1,000 followers. 50   

Courts that remain committed to the on-
campus/off-campus fiction risk discouraging school 
boards from using off-campus forums that benefit 
student learning.  Public school districts have been 
able to expand educational opportunities for 
students and to increase communication between 
school districts and their constituencies with their 
online presence.  But school boards may be less 
inclined to expand educational opportunities online 
if their authority does not also expand.  Imagine if a 
court held that a virtual school student who engages 
in lewd speech during a group online project cannot 
be disciplined because the conversation did not 

������������������������������������������������������������������������������������������������������������������������
48 Anthony Picciano & Jeff Seaman , K-12 Online Learning , at 1 
(Sloan Consortium, Jan. 2009), http://sloanconsortium.org/  
publications/survey/pdf/k- 12_online_learning_2008.pdf. 
 
49 Fla. Stat. Ann. § 1003.428 (c) (West 2011).  The Idaho State 
Board of Education recently approved an administrative rule 
requiring two credits of online  instruction for graduation.  
http://www.boardofed.idaho.gov/communications_center/press_r
eleases/archive/2011/09_09_11.asp. 
 
50 Ron Schachter, Social Media Dilemma , District 
Administration, July 1, 2011, at 27-32.   
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happen “on campus.”  Such a ruling would not be a 
stretch under the Third Circuit’s narrow view of on-
campus speech.  This Court needs to resolve the 
question of when and whether off-campus speech 
exists in an online world populated by students and 
schools alike.  
 
II. The Nation’s Public Schools Need 

Authority To Regulate Student Speech 
that Originates Off Campus To Further 
Their Educational Mission.  
 
This Court has long recognized the authority, 

indeed the duty, of public schools to maintain a safe 
and orderly learning environment, 51 and to 
“inculcate the habits and manners of civility as 
values in  themselves . . . and as  indispensable to the 
practice of self-government.” 52 The Tinker  holding 
itself affirms this authority: “ [C]onduct by the 
student, in class or out of it, which for any reason—
whether it stems from time, place, or type of 
behavior—materially disrupts classwork or involves 
substantial disorder or invasion of the rights of 
others is, of course, not immunized by the 
constitutional guarantee of freedom of speech. ”53  

������������������������������������������������������������������������������������������������������������������������
51 New Jersey v. T.L.O ., 469 U.S. 325, 339-40 (1985)(noting 
school officials’  legitimate need to maintain environment in 
which learning can take place) . 
 
52 Fraser, 478 U.S. 681. See also Zamecnik v. Indian Prairie 
School Dist. No. 204 , 636 F.3d 874, 877-878 (7th Cir. 2011);  
Muller v. Jefferson Lighthouse Sch. , 98 F.3d 1530, 1543 (7th 
Cir. 1996); Sapp v. School Bd. of Alachua County , No. 09-242 
(N.D. Fla. Sept. 30, 2011). 
 
53 393 U.S. at 512. 
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Often citing the need for schools to further 
their educational mission by maintaining order and 
protecting the physical well-being of students, lower 
courts have upheld public schools’ authority to 
regulate extreme  off-campus student behavior that 
clearly impacts the school, such as physical 
intimidation or threats, 54 hazing, 55 harassing speech 
directed at teachers or school officials, 56 drinking 
and drugs, 57 dangerous or criminal behavior, 58 and 
behavior that violates athletic codes of conduct. 59 

������������������������������������������������������������������������������������������������������������������������
54 D.J.M. v. Hannibal Pub. Sch. Dist ., 647 F.3d 754 (8th Cir. 
2011); Ponce v. Socorro Ind. Sch. Dist ., 508 F.3d 765 (5th Cir. 
2007); Doe, 306 F.3d at 616. 
 
55 Gendelman v. Glenbrook North High Sch. , 2003 WL 
21209880 (N.D. Ill.)(finding ten-day suspension of senior girls 
for hazing behavior at off-cam pus “powder puff” football game 
manifestly within dist rict’s authority, given egregious nature of 
behavior, nexus of game to high school, and relationship of all 
participants to school). 
 
56 Doninger I , 527 F.3d 41 (student’s online posting  urging 
students to call superintendent to “piss her off more”) ; Fenton v. 
Stear, 423 F.Supp. 767 (W.D. Pa. 1976) (“fighting words” 
directed at teacher in public place). 
 
57 Board of Educ. of Ind. Sch.  Dist. No. 92 of Pottawatomie 
County. v. Earls , 536 U.S. 822, 834 (2002)(upholding 
suspicionless drug testing for students in extra-curricular 
activities); Clements v. Board of Educ ., 478 N.E.2d 1209 (Ill. 
1985)(upholding student suspensi on from athletic team for 
presence at party where alcohol was served, per athletic code). 
 
58 Pollnow v. Glennon , 594 F.Supp. 220 (S.D.N.Y. 1984), aff’d  
757 F.2d 496 (2d Cir. 1985); Howard v. Colonial Sch. Dist. , 621 
A.2d 362 (Del. Super. 1992); Durso v. Taylor , 624 A.2d 449 
(D.C. App. 1993); Doe v. Superintendent of Sch. of Sloughton,  
767 N.E.2d 1054 (Mass. 2002). 
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 This Court should grant review in this case to 
address the loophole created by the Third Circuit 
that allows egregious off-c ampus speech directed at 
the school community to go unpunished simply 
because it is “speech” and not conduct. The 
distinction seems artificial when the emotional, 
psychological, and reputational damage inflicted by 
words, broadcast to countless people with access to 
social media sites, can be as or more devastating 
than an incident of physical aggression or 
attendance at a drinking party.  
 

A. Schools will not be able to address 
bullying effectively if they are unable 
to take into account online off-campus 
speech. 

 
School districts are under state and federal 

statutory and regulatory obligations to protect 
students harassed by peer bullies.  The Third 
Circuit’s decisions in the instant cases essentially 
force school districts, in some situations, to choose 
between complying with the First Amendment and 
other laws that allow or require school districts to 
discipline bullies regardless of where their bullying 
originates.  This Court should grant review in this 
case to clarify student First Amendment rights that 

��������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������������
 
59 See Earls, 536 U.S. 822; Vernonia Sch. Dist. 47J v. Acton , 515 
U.S. 646 (1995)(upholding rand om urinalysis testing for 
student athletes); Bush v. Dassel-Cakato Bd. of Educ ., 745 
F.Supp. 562, 564-72 (D. Minn. 1990)(noting highly compelling 
goal of deterring alcohol use by students in upholding extra-
curricular policy prohibiting participating students from 
attending parties where alcohol or other drugs were present). 
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conflict directly with other federal and state legal 
obligations.  

Public awareness of student bullying has 
never been higher. The Administration has paid 
unprecedented attention to the harmful effects of 
bullying, holding White House and Department of 
Education conferences on the subject, 60 establishing 
the “stopbullying.gov” web site, and instituting an 
inter-agency approach to research and prevention. In 
a “Dear Colleague” letter issued to schools in October 
2010, the Department of Education stated that a 
school district’s failure to address bullying 
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duty upon schools to address off-campus bullying. 63  



22 

A school district’s obligations under these 
federal laws arise when it has actual knowledge of 
severe, pervasive and objectively offensive 
harassment and is deliberately indifferent. 66 This 
Court has determined that, at that point, 
harassment rises to a level that effectively bars the 
victim’s access to an educational opportunity or 
benefit. 67 These statutes do not distinguish between 
whether bullying happened on or off campus.  Even 
if schools have no responsibility for bullying that 
begins off campus, common sense indicates if a 
student is bullying a peer off campus, he or she is 
probably bullying the student on campus too.  It is 
exceedingly difficult for a sc hool or court to parse out 
which bullying happened off campus (and can be 
ignored so as to protect the bully’s First Amendment 
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determine what response would not be deliberately 
indifferent.  This is especially true if the bullying 
occurs online. 
 It is, therefore, unclear how school districts 
can comply with federal and state statutes to 
address bullying that begins off campus without 
violating the First Amendment.  The Fourth Circuit 
has found Tinker to support the conclusion that 
school districts have a compelling interest in 
regulating student speech that “interferes with or 
disrupts the work and discipline of the school, 
including discipline for student harassment or 
bullying.” 68  But the Third Circuit’s rulings in the 
cases at hand suggest that even if the students in 
these cases had directed their abuse at students 
instead of staff, the district would be hard-pressed to 
discipline them within the strictures of the First 
Amendment without a showing of actual substantial  
disruption or a reasonable forecast thereof.    

The Seventh Circuit recently recognized that 
more extreme bullying or harassment situations may 
justify school regulation.  “ Severe harassment, 
however, blends insensibly into bullying, 
intimidation, and provocation, which can cause 
serious disruption of the decorum and peaceable 
atmosphere of an institution dedicated to the 
education of youth. School authorities are entitled to 
exercise discretion in determining when 
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mission, because they have the relevant knowledge 
of and responsibility for the consequences.” 69 

 
B.  Although school officials should not 

be legally required to monitor 
students’ online activities, they must 
have authority to act on egregious 
online speech that affects the school 
environment and is brought to their 
attention . 

 
Public school officials are charged with 

numerous duties in addition to their main duty of 
educating children.  Very few would voluntarily 
assume the additional burden of policing student 
online speech, or, “regulating adult speech uttered in 
the community.” 70  If they were required to do so, 
they would have to monitor innumerable websites, 
and would reasonably fear legal liability for failing to 
find a crucial piece of offending speech, or for failing 
to act if they do find that speech and do not respond.  
School administrators also do not want to spend time 
disciplining students for speech that does not affect 
the school environment.  If, however, egregious 
speech that affects the school community is brought 
to their attention, they need to be able to act to 
preserve the learning environment and individual 
rights. 71 
������������������������������������������������������������������������������������������������������������������������
69 Zamecnik , 636 F.3d at 877-878. 
 
70 650 F.3d at 940 (concurring opinion). 
 
71 Even the New Jersey anti-bullying law, the most prescriptive 
in the nation, recognizes school  officials should address off-
campus bullying  “in cases in which a sc hool employee is made 
aware of such actions.”  N.J.S.A. 18A:37-15.3. 
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The oft-repeated fact scenario in student off-
campus online speech cases involves a third party 
bringing to the attention of  school administrators a 
web site, blog, email exchange, instant message 
exchange, or chat, in which a student or staff victim 
has been taunted, ridiculed, or impersonated. The 
parents or the victim demand that the school “do 
something.” 72 School officials, recognizing the 
overlap of students’ online and school lives, evaluate 
the situation, determine its impact on the school 
community and the individual, and take appropriate 
action.  But the increased frequency of 
“cyberbullying” and other online speech has left 
school administrators, wh o could spend hours each 
week investigating such matters, asking for legal 
standards. 73 They need guidance from this Court on 
the bounds of their authority, so that fewer of their 
decisions will be second-guessed by families and 
advocacy groups willing to  sue them, as well as 
courts hearing these cases. 

 
CONCLUSION 

  
In Tinker  and its progeny, this Court has 
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maintain an appropriate learning environment.” 74  
Today, schools respectfully ask the Court to guide 
them through the 21


