


3. Do states have the authority to require their residents to get the COVID-19 vaccine?  
Are there any states that require it? 

Jacobson and its progeny suggest that states could mandate COVID-19 vaccination. Currently no state has imposed 
such a mandate.8  States that might choose to mandate the COVID-19 vaccination for all their citizens would have 
to provide exemptions for people who have disabilities and those who have sincerely held religious objections to 
vaccinations. Those issues are discussed in more detail in FAQ 7.

4. In the absence of a state mandate, can school districts require employees to get vaccinated 
before returning to work?  What legal authority would support such a requirement?

There is no federal law specifically addressing this issue. It remains up to employers, or state and/or local laws to 
determine whether employees are required to get the COVID-19 vaccine. Recent U.S. Equal Employment Opportunity 
Commission (EEOC) guidance indicates that employers have the legal right to require as a condition of hire or 
continued employment that new hires and/or existing employees obtain the COVID-19 vaccine.9  
 
If school districts update policies requiring the COVID-19 vaccine for employees, the policies must be consistent 
with state and local law. And school districts will still have to make exceptions for individuals with certain medical 
conditions or religious beliefs when imposing any requirements. 

5. What issues should a school district consider before requiring all employees to receive a 
COVID-19 vaccine?  Are there any laws that might put limitations on a school district’s ability 
to mandate employee vaccination? 

The first issue a school district should consider in determining whether to require all employees to be vaccinated is 
whether there are any federal or state laws that would allow it to do so or prohibit it from doing so. Although the EEOC 
has provided guidance indicating that federal law does not prevent an employer from requiring all employees who 
enter the workplace to be vaccinated against COVID-19, school districts should look at the issue thoroughly before 
deciding to require employee vaccinations.10 

To date, there is no federal law, rule, or regulation that requires COVID-19 vaccination, and we are unaware of any 
states that have mandated it. However, state laws and regulations are changing rapidly regarding the Coronavirus and 
COVID-19. You should work with your state school boards association or COSA attorney to determine whether state 
law requires or allows you to mandate vaccination.

Even if your state law does not specifically require residents or workers in certain fields to be vaccinated, you should 
find out whether state law supports an employer’s requirement that all employees obtain the vaccination. For 
example, the state of Virginia, among other states, is an employment-at-will state. This means that employers have 
the authority to set working conditions and may discipline or dismiss employees for any reason or no reason as 
long as the basis for the discipline or dismissal is not in contravention of a public policy enabling the exercise of a 
statutorily created right. Such rights include freedoms and protections from discrimination provided by human rights 
statutes, civil rights statutes, and the Civil Rights Act of 1964.11 Additionally, case law in many states has held that 
employers can generally require employees to be vaccinated.12



to determine the legal limits on your authority to discipline employees who refuse to comply with any mandate 
requiring them to get the COVID-19 vaccine. 

The basis for a particular vaccine’s FDA approval may be another issue school districts will want to consider before 
mandating employee vaccination. The COVID-19 vaccines currently in use have emergency authorization, as opposed 
to full FDA approval.  That means that the vaccinations have been approved temporarily and for emergency use only.14 
For this reason, school districts should evaluate their potential liability should they mandate vaccination, and an 



is not a disability-related inquiry, subsequent questions could be, such as asking why an employee has not gotten 
vaccinated.20  Employers may ask disability-related questions if they comply with the ADA standard of being “job-
related and consistent with business necessity.”21 

Generally, school districts may not tell parents whether a specific teacher has been vaccinated. State and local 
privacy laws typically prohibit employers from disclosing their employees’ medical information.  

8. What should a school district consider before making employee COVID-19 vaccinations 
voluntary?  If a school district decides to make vaccines voluntary, can it provide gifts or 
other “inducements” to employees to encourage them to get the shot? 

Before deciding to make employee COVID-19 vaccination completely voluntary, school districts should know the 
potential legal implications of that decision. There are many people who object to the vaccination even though they 
are not entitled to protections under the ADA or the religious accommodation provisions of Title VII. How would a 
school district protect other employees, students, and visitors if these employees decided not to get the vaccination?  
How would it manage the risk of an employee catching Coronavirus from someone who refused to be vaccinated at 
work? Could employees who have been vaccinated or who cannot get the vaccination for health or religious reasons 
sue districts because they failed to provide a safe and healthy work environment as required by the Occupational 
Safety and Health Administration (OSHA)?22 

Will school districts be required to enhance cleaning protocols to provide for employees who choose not to be 
vaccinated?  Will that change in protocols be expensive? What would a district’s liability exposure be if a board 
member contracted COVID-19 after visiting its offices if it has a significant number of employees who refuse to be 
vaccinated? Could employees who refuse to be vaccinated legally be required to work at home full-time? The picture 
for liability is not clear at this time, but since the potential for it remains vast, school districts should work with their 
state school boards associations and their COSA attorneys to consider legal liability as well as business expenditures 
in making the decision to make vaccination optional for employees. 

Providing incentives to employees who volunteer to take vaccinations sounds like a good strategy on its face. Offering 
incentives can be a good thing if the incentives do not send a message that employees have something to fear by 
taking the vaccine, they are attractive enough to warrant employee participation, and they are not too expensive.

Keep in mind that incentives that are too generous could make the incentive program look involuntary. Under the 
ADA, participation in an employee wellness program that involves disability-related inquiries must be voluntary. The 
EEOC has not taken a position on whether vaccination incentive programs constitute wellness programs sufficient 
for scrutiny by it. In January 2021, however, it developed a proposed rule indicating that wellness programs that 
include disability-related questions and/or medical examinations may only offer de minimis (minimal) incentives to 
encourage employees to participate.  Such de minimis incentives were described as “a water bottle or gift card of 
modest value.”23  It subsequently withdrew the proposed regulation, however, leaving employers with no clear idea of 
how they should interpret this provision. 

On May 28, 2021, the EEOC did provide additional guidance indicating that an employer may offer an incentive as long 
as it is not so substantial as to appear coercive.24 In providing incentives, schools need to make certain that they do not 
discriminate against those who are excepted from a vaccination requirement because of a disability or a sincerely held 
religious beliefs. Finally, most state laws prohibit school districts from using public funds to pay for gifts or the kind 
of incentives most school districts would contemplate to encourage their employees to get the COVID-19 vaccine. 25  
Schools should work with their state school boards associations or COSA attorneys to develop incentive programs 
that comply with their state laws.  
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