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INTEREST OF THE AMICI CURIAE1 
 

The New York State School Boards Association, Inc. (“NYSSBA”) is a not-

for-profit membership organization incorporated under the laws of the State of 

New York.  Pursuant to New York’s Education Law, NYSSBA has a statutory 

responsibility for devising “practical ways and means for obtaining greater 

economy and efficiency in the administration of school district affairs and projects 

“on behalf of public school districts of the State of New York (Educ. Law § 1618).  

NYSSBA’s current membership consists of approximately six hundred and sixty-

four (664) or ninety-one percent (91%) of all public school districts and boards of 

cooperative educational services (BOCES) in New York State, including 

defendant-appellee the New York City Department of Education.  NYSSBA often 

appears as amicus curiae before both federal and state court proceedings involving 

constitutional and statutory issues affecting public schools, and indeed has done so 

previously before this Court. 

The National School Boards Association (“NSBA”) is a not-for-profit 

organization representing state associations of school boards, and the Board of 

Education of the U.S. Virgin Islands.  Through its member state associations, 

NSBA represents over 90,000 school board members who govern nearly 14,000 

 
1 This brief was not authored in any part by counsel for either party, and no person or entity other 
than the Amici, their members or counsel made a monetary contribution to the preparation or 
submission of this brief.   
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local school districts serving approximately 51 million public school students.  

NSBA regularly represents its members’ interests before Congress and federal and 

state courts. 

 NYSSBA and NSBA submit this brief amic
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conditions beyond their control.  Affirmance, on the other hand, would not leave 

students without a remedy.  They would be entitled to individually seek, for 

example, compensatory education beyond their period of eligibility, as necessary 

to remediate any demonstrated deprivation of Free Appropriate Public Education 

(FAPE) during the pandemic.  With these concerns in mind, NYSSBA and NSBA  

invite this court’s attention to law and arguments that might not be brought before 

it and may be of special assistance. 
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STATEMENT OF THE ISSUES 

I. Did the court below properly deny the plaintiffs-appellants’ motion for a 
preliminary injunction? 
 
The amici curiae respectfully submit the answer is yes. 

II. Did the court below properly dismiss the plaintiffs-appellants’ complaint for 
failure to exhaust administrative remedies? 
 
The amici curiae respectfully submit the answer is yes. 
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ARGUMENT  

I. THE COURT BELOW PROPERLY DENIED THE 
PLAINTIFFS-APPELLANTS’ MOTION FOR A 
PRELIMINARY INJUNCTION. 

 
Plaintiffs-appellants appeal from the opinion and order of the court below 

that denied their motion for a preliminary injunction and granted a motion for 

dismissal of their complaint.2   

That complaint, styled as a purported class action, was filed on July 28, 2020 

against 52 departments of education and every school district in the United States.  

It sets out 11 separate causes of action against all defendants arising under the 

Individuals with Disabilities Education Act (“IDEA” or “the Act”) (20 U.S.C. § 

1400 et seq.); Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et. 

seq.); Title II of the Americans with Disabilities Act (42 U.S.C. § 12101 et. seq.); 

and Section 1983 of the Civil Rights Act (42 U.S.C. § 1983), as well as state 

constitutions, statutes, laws and regulations.  All are related to the closure of public 

schools during the COVID-19 pandemic and the concomitant shift from in-person 

to remote learning.  Ten 
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a. The closure of public schools in response to the COVID-19 
pandemic and the shift from in-person to remote learning did 
not cause a change in placement in violation of th
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services from a school-based program to home instruction.  The amici respectfully 

submit that the court below properly disagreed and denied the plaintiffs-appellants’ 

application for a stay-put injunction. 

The plaintiffs-appellants’ contention discounts long-established precedent 

from this court that a student’s educational placement refers to “the general type of 

educational program in which the child is placed” (Concerned Parents & Citizens 

v. N.Y.C. Bd. of Educ., 629 F.2d 751, 753 (2nd Cir. 1980)).  That includes, for 

example, “the classes, individualized attention and additional services a child will 

receive – rather than the ‘bricks and mortar’ of the specific school” (T.Y. v. N.Y.C. 

Dep’t of Educ., 584 F.3d 412, 419 (2nd Cir. 2009)).   

According to this court, the IDEA’s stay-put provision “does not guarantee a 

disabled child the right to remain in the exact same school with the exact same 

service providers while his administrative and judicial proceedings are pending.” 

(T.M. v. Cornwall Cent. Sch. Dist., 752 F.3d 145, 171 (2nd Cir. 2014)).  To the 

extent that the IDEA’s definition of an individualized education program (IEP) 

includes reference to “the anticipated…location…of… services” this court has 

indicated the word location in that context means “the type of environment that is 

the appropriate place for the provision of the service” (T.Y. v. N.Y.C. Dep’t of 

Educ., 584 F.3d at 419-20 (citing Assistance to States for the Education of 

Children with Disabilities, 64 Fed. Reg. 12406, 12594 (Mar. 12, 1999)). 
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In this context, it is noteworthy that the U.S. Department of Education 

(“USDOE”) has funded research on how online learning can be made more 

accessible for k-12 children with disabilities and related promising practices,
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delivery of educational services to all public school students, including plaintiffs-

appellants.  Recognizing the challenges posed by that imperative,  USDOE issued 

on March 21, 2020 (four months before the 
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supports are provided.”  It also reminded school districts 
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contemplated the use of different methods for the delivery of educational and 

supportive services to students with disabilities during the pandemic. 

 Pertinent to this case, the Supplemental Fact Sheet also anticipated 

“inevitable delay” both in the provision of services to students with disabilities, 

and in the “making [of] decisions about how to provide services.”  With respect to 

any such eventuality, USDOE instructed school districts to have their “IEP 

teams…make an individualized determination whether and to what extent, 

compensatory services may be needed when schools resume normal operations.” 

(Id.) (emphasis added).  Similarly, the NYS Education Department has issued 

guidance to school districts on Compensatory Services for Students with 

Disabilities 
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services in conformity with an IEP tailored to meet the unique needs of each 

particular student 
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1415(f), (g); Cave v. East Meadow Union Free Sch. Dist., 514 F.3d 240, 245 (2nd 

Cir. 2008); see also, Murphy v. Arlington Cent. Sch. Dist. Bd. of Educ., 297 F.3d 

195, 199 (2nd Cir. 2002); J.S. v. Attica Cent. Schs., 386 F.3d 107, 112 (2nd Cir. 

2004)).  The 
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were subject to exhaustion would be in concert with decisions from other circuit 

courts that have applied Fry in placement and attendance-related cases (see, Paul 

G. v. Monterey Peninsula Unified Sch. Dist., 933 F.3d 1096, 1101 (9th Cir. 2019); 

Nelson v. Charles City Comm. Sch. Dist., 900 F.3d 587, 591-595 (8th Cir. 2018); 

S.D. v. Haddon Heights Bd. of Educ., 722 Fed. Appx. 119, 126 (3rd Cir. 2018)).  

Under binding precedent from this court, failure to exhaust administrative 
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Plaintiffs seeking to avoid the exhaustion rule on futility grounds must show 

that ‘“adequate remedies are not reasonably available’ or that ‘the wrongs alleged 

could not or would not have been corrected by resort to the administrative 

process’” (
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not provided the educational programs, placements and services called for in their 

IEPs, and punitive damages not available under the IDEA.  However, the 

gravamen of their complaint – the alleged deprivation of FAPE as called for in 

student IEPs–can be remedied under the IDEA. 

The lynchpin of the IDEA’s statutory framework for the provision of FAPE 

is the requirement that schools and families work collaboratively on matters related 

to the education of their disabled child.  A key to the success of that effort is the 

right and ability of fam
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